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Dear Applicant : 

W e  have considered your application f o r  recognit,ion of 
exemption f r o m  f e d r r a i  income t a x  andar  secticrn 5Ql (c) (3 )  of the 
I nterna 1 Revenue Code. 

The in f  o m a t i o n  submitted shows t h a t  your were incorporated .' under  t h e  nonprof i t  laws of t h e  State  of *******  on ***** **  
* * * * .  

Your primary purpose and a c t i v i t y  is t o  provide qua l i ty  
c o n s i s t e n t ,  educational and affordable ch i ld  care. You are 
o p e r a t e d  on a franchise  basis.  You cur ren t ly  service  * *  homes 
s e r v i n g  ** children.  Each hone i n  i t s e l f  is a p r i v a t e  business. 
Under t h e  Franchise Agreement each home is granted the  r ight  t o  
u s e  t h e  t r a d e  name "***** ******** *** ***  t1. Eou w i l l  1~1i8 .  
c e r t a i n  equipment and suppl ies  to t*e franchisees.  Each  
f ranchisee  is required t o  pay you $* per week f o r  each child 
which is not t h e  c h i l d  of a s t a t e  employee. Services provided t o  
* * * * * * * ** * * * * ********* * *  ** d f o r  through a g r a n t  from * *   
******* * * * *  ********* ********* . You a l s o  w i l l  have 
agreements wi th  c e r t a i n  p r iva te  employers. Each employer f o r  a 
set fee w i l l  be e n t i t l e d  t o  a set nember of s l o t s  i n  t h e  pr ivate  
homes of your franchis-ees. You s ta ted  t h a t  anyone w i t h  the 
aBil i ty t o  pay is e l i g i b l e  f o r  your franchiseest  child-care 
s e r v i c e s .  

Section 501 (c) (3) of t h e  Code provides fo r  t h e  exemption 
from federal. t a x  of organizations tha t  are  organized and operated 
exc lus ive ly  f o r  cha r i t ab le  and educational purposes, no part of 
t h e  n e t  earnings of which inures  t o  t h e  bene f i t  of any 
ind iv idua l .  

Section 501(k) of the Code provides t h a t  f o r  purposes of 
s e c t i o n  501 (c) (3)  o f  t h e  Code t h e  term I1educational purposesw 
i n c l u d e s  t h e  providing of care  of children away from t h e i r  home 
if (1) subs tan t i a l ly  a l l  of t h e  care  provided by t h e  organization 
is for t h e  pwrposes of enabling individuals to be gainful ly  
employed, and (2)  the serv ices  provided by the  organization a r e  
a v a i l a b l e  t o  the  general  public. 
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Sec t ion  1.501 ( c )  (3)  -1 (a) of t h e  Income Tax Regulat ions 
p r o v i d e s  t h a t  i n  order to be exempt a s  an  o rgan iza t ion  described 
i.n s e c t i o n  501(c )  (31, the  organizat ion must be one t h a t  i - 2  b o t h  
e rgan ized  and opera ted  e x c l u s i v e l y  f o r  one or inore of t h ~ ;  
purposes  s p e c i f i e d  i n  that  sec t ion .  A n  o rgan iza t ion  t h a t  fa i ls  
t o  meet e i t h e r  t h e  o r g a n i z a t i o n a l  or  the o p e r a t i o n a l  tos t  is n o t  
exempt, 

Sec t ion  1.501 ( c )  (3 ) -1 (b) (4) of the r e g u l a t i o n s  provides t h a t  
an  o r g a n i z a t i o n  is n o t  organized exc lus ive ly  f o r  one o r  more 
exempt purposes u n l e s s  its a s s e t s  a r e  d e d i c a t e d  t o  an exempt 
purpose .  An o r g a n i z a t i o n ' s  a s s e t s  w i l l  be cons idered  ded ica ted  
to an exempt purpose ,  f o r  example, i%, upon d i s s o l u t i o n ,  such 
a s s e t s  would, by r e a s o n  of a provis ion  i n  the organiza t ion ' s  
ar t icles or by o p e r a t i o n  of law, be d i s t r i b u t e d  f o r  one o r  m o r e  
e m e p t  purposes,  o r  t o  the Federal government, o r  t o  a S t a t e  o r  
l o c a l  government, for a p u b l i c  prupose, o r  would be d i s t r i b u t e d  
i n  t h e  judgment of t h e  c o u r t  w i l l  best:. accomplish the g e n e r a l  
purposes  f o r  which t h e  d i s s o l v e d  organi-zat ion was organized. 

Sec t ion  1.501 (c) (3)  -1 (c) of the  r e g u l a t i o n s  provides  tha t  an 
organ iza t ion  w i l l  not be regarded as l s ~ p e r a t ~ d  e x c l u s i v e l y ~ ~  f o r  
o n e  o r  more exempt purposes i f  more t h a n  an i n s u b a t a n t i n l  p a r t  o f  
i t s  a c t i v i t i e s  is not i n  furtherance of a purpose described i n  
s e c t i o n  501(c) (3) of t h e  Code. 

Sec t ion  1.501 ( c J  (3) -1 (d) (3.) (ii) of t h e  r e g u l a t i o n s  s t a t e s  
that an o r g a n i z a t i o n  is n o t  operated e x c l u s i v e l y  f o r  one o r  more 
purposes  r n l e s s  it s e r v e s  a p u b l i c  r a t h e r  t h a n  a p r i v a t e  
i n t e r e s t ,  

Sec t ion  1.501 (c) (3) -1 (d) ( 2 )  of t h e  r e g u l a t i o n s  states tha t  
the t e r m  l a c R a r i t a b l e w  is used i n  s e c t i o n  501(c)  (3) of the C o d e  i n  
i t s  g e r e r a l b y  accepted  l e g a l  sense.  Such terms includes:  relief 
of t h e  poor and d i s t r e s s e d  or  of the  underpr iv i l eged ;  advancement 
of r e l i g i o n ;  advancement of education or sc ience;  e r e c t i o n  or  
maintenance of p u b l i c  bu i ld ings ,  msnwnsnt, o r  works; l e s s e n i n g  o f  
the burdens ~f government; and promotion of s o c i a l  welfare by 
o r g a n i z a t i o n s  designed to accomplish a n y  of the  above purposes,  
or (i) t o  l e s s e n  neighborhood tens ions ;  (ii) t o  e l i m i n a t e  
p r e j u d i c e  and t o  combat cornuni ty  d e t e r i o r a t i o n  and juven i l e  
de: inquency . 

s e c t i o n  I. 501 ( c )  (3 ) -1 ( e )  ( 1) of t he  Income Tax Regula t ions  
p r o v i d e s  t h a t  an o r g a n i z a t i o n  may meet t h e  requirements  of 
section 501(c) (3) a l t h o u g h  it opera tes  a trade o r  bus iness  as a 
s u b s t a n t i a l  p a r k  of its a c t i v i t i e s ,  i f  t h e  o p e r a t i o n  of  such 
t r a d e  or bus iness  is i n  fur therance  of t h e  o r g a n i z a t i o n r s  exempt 
purpose  or  purposes  and i f  t h e  organiza t ion  is n o t  organized o r  
o p e r a t e d  fo r  t h e  pr imary  purpose of c a r y i n g  on an  unre la ted  t r a d e  
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or bus iness ,  as  d e f i n e 2  i n  s e c t i o n  513. I n  de termining  t h e  
existence o r  nonex i s t ence  of such  pr imary purpose,  a l l  t h e  
circunstaMees must be cons ide red ,  i n c l u d i n g  t h e  s i z e  and of the 
trade or b u s i n e s s  which are  i n  fu r the rance  of one o r  more exempt 
purposes. 

The p r e s e n c e  sf a s i n g l e  purpose not desc r ibed  i n  s e c t i o n  
501(c) (3)  of t h e  Code, i f  s u b s t a n t i a l  i n  n a t u r e ,  w i l l  p r e c l u d e  
exemption m d e r  section 501(c) (3) r e g a r d l e s s  of t h e  number or 
Impo-ance s f  t r u l y  exempt purposes .  See B e t t e r  Business  Bureau 
v, U, S., 3 2 6  U.S. 279 ( 1 9 4 5 ) ,  Ct. D. 1650, 1945 C.B. 375. - 

Although an i n c i d e n t a l  p r i v a t e  b e n e f i t  w i l l  n o t  d e s t r o y  t h e  
q u a l i f  i c a t i a n s  o f  an o t h e ~ w i s e  educa t iona l  o r g a n i z a t i o n ,  where an 
o rgan iza t ion  is s e r v i n g  both public and p r i v a t e  i n t e r e s t s  the 
pr ivaee  b e n e f i t  must be c l e a r l y  inc idenfak  t o  the o v e r r i d i n g  
public interest. A c o n t r a r y  f i n d i n g  w i l l .  i n d i c a t e  t h a t  the 
organizatioxl is s e r v i n g  p r i v a t e  i n t e r e s t s .  Benedict  Ginsberg  v. 
g o m \ i s s i o n e ~ ,  4 6  T.C. 47 (1966). 

The i n f o r n a t i o n  submitted show that you amended your bylaws 
t o  d i s t r i b u t e  your  a s s e t s  f o r  exempt purposes upon d i s so lu t i . on .  
 his p r o v i s i o n  w a s  n o t  i n  y o u  a r t i c l e s .  However, s e c t i o n  
9,501 (c) (3) -1 (b) (4) sf t h e  r e g u l a t i o n s  p rov ides  t h a t  an  
o rgan iza t ion  is only o r g a n i z e d  f o r  exempt purposes  if such a 
provision is in  a n  o r g a n i z a t i o n  Is articles of i n c o r p o r a t i o n .  

An o r g a n i z a t i o n  is not exempt merely because its o p e r a t i o n s  
are not conducted  f o r  t h e  purpose of producing a p ro f  it. The 
operation of a  f r a n c h i s e  arrangement with each of your  
f ranchioees  paying you a f e e  and u s i n g  yoa;r nan.9 is a trade or  
business o r d i n a r i l y  c a r r i e d  .on fo r  a prof it. I n  a d d i t i o n ,  the 
providing of s e r v i c e s  t o  day-ca.re hctwr:!:3 t h a t  are ope ra t ed  as 
businesses and  which are not  exem* ,rider s e c t i o n  501 (c) (3) of 
the Cuds s e r v e s  the p r i v a t e  intf:rest:% of t h e s e  owners more t h a n  
an i n s u b s t a n t i a l  way. 

You d o  not q u a l i f y  for  exempt status under  s e c t i o n  501 (k) of 
the Code. You .do no t  d i r e c t l y  provide day c a r e  but  merely 
provide s e r v i c e s  t o  those w h o  &a. Also, the faci l i t ies  p rov ided  
by y o u r  f r a n c h i s e e s  a r e  not open to t h e  g e n e r a l  p u b l i c  a s  is 
required b y  s e c t i o n  501 (k) s i n c e  many of the s l o t s  in t h e s e  
f a c i l i t i e s  w i l l  be re se rved  Por c h i l d r e n  of  state employees and  
spec5 f ied private e m p l ~ y e r s .  

Therefore ,  it is o u r  c o n c l u s i o n  t h a t  you are n e i t h e r  
organized nor o p e r a t e d  exc lus ive ly  f o r  one o r  more pu rposes  as 
specif ied i n  s e c t i o n  501(c) (3) of the Code, Thus, you a r e  n o t  
en t ie led  to be r e c o g n i z e d  a s  exempt from f e d e r a l  income tax under 
s e c t i o n  501 ( c )  (3  3 of the Code. You a r e  r e q u i r e d  t o  f i l e  f e d e r a l  
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income tax r e t u r n s  and c o n t r i b u t i o n s  t o  you a r e  no t  ded,uct ib le  by 
donors under s e c t i o n  170 of the Code. 

You have  t h e  right t o  prcLest  t h i s  r u l i n g  i f  you b e l i e v e  it 
i s  i n c o r r e c t .  To p r o t e s t ,  you should submit a statement of your 
views, with a f u l l  explanation of your reasoning. T h i s  s ta te-  
aent ,  s i g n e d  by one of your off icere, must be submitted within 30 
days f roa  the date of this l e t t e r .  You also have t he  rf g h t  to E 

conference i n  t h i s  o f f i c e  a f t e r  your statement is submitted. You 
must r e q u e s t  t h e  conference, if you want one, when you f i l e  y o u r  
p r o t e s t  state~oelrt. If you a r e  t o  be represented by someone w h o  
f s n o t  one of your  o f f i c e r s ,  that person w i l l  need t o  f i l e  a 
proper  power of a t t o r n e y  and o the rwise  qua l i f y  under our C o n f e r -  
ence and Practices Requirements. 

I f  you do no.& p r o t e s t  t h i s  proposee ru l i ng  i n  a  t ime ly  
manner, it w i l l  be considered by 'the I n t e r n a l  Revenue Serv ice  as 
a f a i l u r e  to exhaust  av i l a b l e  admin i s t ra t ive  remedies. Sect ion 
7428(b) ( 2 )  of t h e  Code p rov ides ,  i n  part, that a dec la ra to ry  
judgment o r  dec ree  undar t h i s  s e c t i o n  s h a l l  not  be issued i n  any 
proceeding u n l e s s  t he  Tax Court, the Claims Court, or the D i s -  
trict Court of the U n i t e d  States  f o r  t h e  D i s t r i c t  of Columbia 
determines chat tRc orgar=.ization, ifivolved h a s  exhausted adminis- 
e r a t i v e  remedies a v a i l a b l e  t o  it within the I n t e r n a l  Revenue 
S e r v i c e .  

If we do not hear from you wi th in  30 days, t h i s  ruLing w i l l  
become final and copies  wi.11 be forwarde'a t o  your key D i s t r i c t  
D i r e c t o r .  The rea f t e r ,  any ques t ions  about your federal f ncome 
tax s t a t u s  should be  addressed to t h a t  o f f i c e .  The a p p r o p r i a t e  
S t a t e  s f  f i c i a l s  w i L l  be n o t i f i e d  of th i s  ac t i on  i n  accordance 
w i t h  s e c t i o n  6104 (c) of the C o d e .  
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